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Introduction
The international community has committed itself to protecting at least 10 percent of marine and coastal areas by the establishment of protected areas.1 Meeting this target implies that States will also have to designate marine protected areas (MPAs)2 in areas beyond national jurisdiction (ABNJ).3 This topic actually has been under consideration during the discussions on an international legally binding instrument (ILBI) under the United Nations Convention on the Law of the Sea on the conservation and sustainable use of marine biological diversity of areas beyond national jurisdiction that have been taking place at the United Nations. One of the controversial issues is how the rights of coastal States over their maritime zones should be taken into consideration in this connection. Due to, among others, the transboundary effects of activities in the marine environment and the fact that areas requiring protection may 1 Aichi Targets, Target 11; available at https://www.cbd.int/sp/targets/default.shtml. 2 There is no generally accepted definition of the term MPA. For the purposes of this article it is not necessary to further address this matter. 3 If no MPAs were to be designated in ABNJ, coastal States would have to designate up to 20 per cent of their maritime zones as MPAs to meet Aichi Target 11. Moreover, to reach a comprehensive coverage of all types of ecosystems, MPAs have to include areas within and beyond national jurisdiction. Aichi Target 11 actually refers to "protected areas and other effective area-based conservation measures". The current discussions at the United Nations concerning an International legally binding instrument under the United Nations Convention on the Law of the Sea on the conservation and sustainable use of marine biological diversity of areas beyond national jurisdiction (ILBI) similarly refer to, e.g., "measures such as areabased management tools [ABMTs], including marine protected areas" (General Assembly Resolution A/RES/72/249 -International legally binding instrument under the United Nations Convention on the Law of the Sea on the conservation and sustainable use of marine biological diversity of areas beyond national jurisdiction (available at http://www.un.org/ en/ga/search/view_doc.asp?symbol=A/RES/72/249), para. 2). The current article only uses the term MPA and focusses on practice in relation to MPAs. This focus does not affect the outcome of the analysis contained in this article. straddle ABNJ and coastal State zones, there is an obvious need to address this issue. As these considerations indicate, this may not only be a matter of giving consideration to the rights of coastal States. The obligations of coastal States to protect and preserve the marine environment may require them to consider how the need to protect the marine environment in ABNJ, including MPAs in ABNJ, may affect the exercise of their rights as coastal States.
To address the question of how a future ILBI might give consideration to the rights and obligations of coastal States and other States in establishing MPAs in ABNJ, the current article starts with a discussion of the options that have been tabled in this respect in the preparatory meetings leading up to the intergovernmental conference that has been charged with negotiating the ILBI. Next, the article considers what the current legal framework has to say on this matter. This discussion focusses on the United Nations Convention on the Law of the Sea (LOSC).4 The LOSC is generally recognized as the fundamental jurisdictional framework for oceans governance and the ILBI is to be elaborated under the LOSC.5 A further section analyses the practice of four specific regions in order to determine how that practice has given consideration to the rights and obligations of coastal States and other States in establishing MPAs in ABNJ. A final section offers some concluding thoughts.
Discussions at the Preparatory Committee
Between 2016 and 2017 a Preparatory Committee (PrepCom), which had been established by the United Nations General Assembly, considered the negotiation of the ILBI at an intergovernmental conference.6 During the discussions at the PrepCom, the possible role of coastal States in designating and managing MPAs proved to be one of the controversial issues. An overview of different options was provided by a non-paper prepared by the PrepCom Chair.7 Under • Due regard for the rights of others.
• Respect for the rights of coastal States over all areas under their national jurisdiction, including their continental shelves beyond 200 nautical miles where applicable.
• Respect for the sovereignty and territorial integrity of coastal States.
• Compatibility.
• Adjacency and requirement to consult adjacent States. [ 8 ] • Recognition of the role of adjacent coastal States as well as other States.9
As the report of the fourth session of the PrepCom to the General Assembly indicates, this matter, like most matters concerning the ILBI, has been left for further consideration by the future intergovernmental conference. The report contains Recommendations to the General Assembly, which are divided into sections A and B. These include elements that may be considered in the further preparation of the ILBI.10 As the report states, "Section A includes nonexclusive elements that generated convergence among most delegations" and " [b] oth sections are without prejudice to the positions of States during the negotiations".11 The text in Section A dealing with the issue of coastal States in relation to MPAs in ABNJ illustrates the high level of abstraction of the "convergence among most delegations". Under the heading "Relationship to measures consideration for the level of support for these ideas and proposals. The inclusion of ideas and proposals in this document does not imply agreement to, or convergence of views on, such ideas and proposals among delegations' (ibid., p. 1). 8
Next to the term 'adjacent' the term 'adjoining' has also been used in this context. The current article will use the term 'adjacent' throughout. 9
Chair's streamlined non-paper (n 7) at p. under relevant instruments, frameworks and bodies" it is provided that the text of an ILBI "would also address the relationship between measures under the instrument and those established by adjacent coastal States, including issues of compatibility, without prejudice to the rights of coastal States".12 In the envisaged process of consultation and assessment of proposals on MPAs, reference is made to a large number of interested parties, in which adjacent coastal States are merely included as a subcategory of all States.13 As regards decisionmaking on issues concerning MPAs, the options are completely open, as the text states that it remains to be decided "how decisions […] would be made, including who would make the decision and on what basis".14 The text envisages that in this connection it would have to be considered how to involve coastal States adjacent to a proposed MPA.15 Although Section A thus recognizes the need for further consideration of the role of adjacent coastal States, it does not imply any recognition of a special role for coastal States in this respect.
The list of options to deal with the rights of other States contained in the Chair's non-paper as cited above indicates the range of alternatives that have been suggested to address this matter. The concepts of "due regard" and "compatibility" do not imply a preferential role for either other States and other actors dealing with MPAs in ABNJ or for adjacent coastal States. The implications of these concepts to a large extent would have to be determined in light of the circumstances of the particular case.16 The references to "respect for the rights", and the "sovereignty and territorial integrity of coastal States" imply a prioritization of the coastal State. coastal states' rights".25 The concept of "adjacency" has also been explicitly opposed by Singapore, the Republic of Korea and Switzerland.26 Support for the concept of "due regard" in relation to the rights of coastal States has also been expressed by the European Union and its Member States.27 The documents submitted to the PrepCom and statements made during its meetings do not shed any further light on the content of the concepts of "respect for the rights of coastal States over their maritime zones" and that of "respect for the sovereignty and territorial integrity of coastal States".
Balancing the Rights and Obligations of Coastal States and Other States under Current International Law
The Establishment of MPAs in ABNJ In view of the large measure of uncertainty surrounding the various terms that have been introduced at the PrepCom for defining the nexus between coastal States, other States and MPAs in ABNJ, it stands to reason to have a closer look at how this nexus has been conceptualized in the LOSC. This approach is in particular justified by the language included in the General Assembly Resolution convening the intergovernmental conference that is to negotiate the ILBI. 28 The Resolution provides that "the work and results of the conference should be fully consistent with the provisions of the United Nations Convention on the Law of the Sea".29 25 Summary of the Fourth Session (n 18) at p. 8. 26 Ibid. 27 Written Submission of the EU and its Member States; Cross-cutting issues; 5 December 2016 (available at http://www.un.org/depts/los/biodiversity/prepcom_files/rolling_comp/ European%20Union-cross-cutting_issues.pdf), p. 3. 28 General Assembly Resolution A/RES/72/249 (n 3) at para. 1. 29 Ibid., para. 8. The General Assembly Resolution that set up the PrepCom did not include this specific reference to the Convention, but provided that the PrepCom process "should not undermine existing relevant legal instruments and frameworks and relevant global, regional and sectoral bodies" (General Assembly Resolution A/69/292 (n 6) at para. 3). Identical wording is included in Resolution A/72/249 setting up the intergovernmental conference (Resolution A/72/249 (n 3) at para. 7). Although the implications of the terms "fully consistent" and "not undermine" are not completely clear, it should be assumed that being fully consistent with an instrument sets a higher threshold than not undermining an instrument (see also C Blanchard 'When "Not Undermining Before considering this matter, it is required to briefly consider the legal basis in the LOSC and the Convention on Biological Diversity (CBD) for designating and managing MPAs.30 This is explained by the fact that the consideration of the role of coastal States in relation to MPAs in ABNJ has to be assessed in the light of that legal basis. Article 194(5) of the LOSC, which has a spatial focus, provides a basis for the designation of MPAs.31 The Article does not explicitly identify specific States that are responsible for taking the measures it may require, but it does refer to the "measures taken in accordance with [Part XII]" of the Convention. Part XII contains provisions that are directed at all States and at specific categories of States, such as flag States, port States and coastal States. Three points may be noted in this connection. First, Part XII stresses the importance of cooperation.32 Article 197 specifically refers to cooperation on a global or regional basis and, by including the requirement that such cooperation has to take "into account characteristic regional features", emphasizes the importance of cooperation at the regional level. Second, the focus of Part XII on measures for the prevention, reduction and control of pollution33 indicates that States that are involved in activities in ABNJ also have a primary responsibility in taking such measures in relation to MPAs in ABNJ.34 Third, Part XII also addresses the transboundary impacts of pollution. The relevant provisions in this connection impose obligations on the States under whose jurisdiction or control the activities concerned take place. That consideration also applies to coastal States in relation to MPAs in ABNJ.
The CBD, which is the other global instrument with most relevance to MPAs in ABNJ, provides that it is applicable to Parties " activities, regardless of where their effects occur, carried out under its jurisdiction or control".35 That provision is also applicable in ABNJ. Article 5 of the CBD requires the Parties to cooperate in respect of ABNJ "for the conservation and sustainable use of biological diversity".36 As has been argued by Drankier, Article 5 facilitates implementation of Article 8 of the CBD on in situ conservation, including through the establishment of MPAs, which is primarily targeted at individual States. She submits that this is of particular significance for dealing with MPAs in ABNJ.37
Taken together, the above provisions of the LOSC and the CBD indicate that the primary responsibility for dealing with MPAs in ABNJ rests on States under whose jurisdiction or control activities affecting biodiversity in ABNJ take place. Cooperation is a key element in this respect. These provisions do not suggest the existence of a specific competence for adjacent coastal States in dealing with MPAs in ABNJ.38 This should not be taken to imply that the rights and duties of coastal States should not be taken into account in this regard. This requires a further consideration of the obligations of States in exercising jurisdiction or control over activities in ABNJ. with navigation and other rights and freedoms of other States".47 However, the arbitral tribunal in Chagos, in a discussion of the words "unjustifiable interference" contained in Article 194(4) of the LOSC, observed that it considered them "to be functionally equivalent to the obligation to give 'due regard'".48 That standard contained in Article 194(4) also applies to measures taken on the basis of Article 194(5), which provides, as was observed above, a legal basis and in its application may require the designation of MPAs in ABNJ. In the EEZ, the other States mentioned in Article 78(2) are required to give due regard to the rights and duties of the coastal State in relation to its continental shelf under Article 58(3) of the LOSC. The LOSC does not contain a similar "due regard" provision in relation to these other States for the high seas superjacent to the continental shelf. However, Mossop has observed that the existence of such an obligation is evident from the drafting history of the Convention on the Continental Shelf, which provided the basis for the substantive provisions of the continental shelf regime of the LOSC.49 Article 79, dealing with cables and duties of the other" (Bangladesh/Myanmar (n 41) at para. 475). The Tribunal in the quoted text refers to the situation of concurrent jurisdiction of two coastal States, but it is clear from the context that this finding is also applicable to a situation involving a coastal State and a State carrying out activities in ABNJ. Second, the Tribunal considers a situation of vertical concurrent jurisdiction (overlap of the high seas with the continental shelf or the water column of the EEZ with the continental shelf). However, there is no legally relevant difference with a situation of horizontal concurrent jurisdiction (e.g., the EEZ and an adjacent area of the high seas). pipelines on the continental shelf, does employ the concept of "due regard", which is applicable to both the coastal State and other States.50 Due regard as a standard for balancing the interest of the international community and the coastal State is also included in Part XI of the LOSC. As a general rule, mineral resource activities "in the Area shall be carried out with reasonable regard for other activities in the marine environment".51 The inclusive term marine environment includes marine areas within national jurisdiction. Article 142 provides that for mineral deposits that straddle the limits between the Area and an area under national jurisdiction mineral resource activities in the Area "shall be conducted with due regard to the rights and legitimate interests" of the coastal State. Article 142 does not impose a similar "due regard" obligation on the coastal State in such a situation. However, Article 137 on the legal status of the Area and its mineral resources would be applicable in this instance, implying a more stringent obligation than due regard. Article 137 provides, among others, that no State shall appropriate any part of the Area or its mineral resources.52
The Rights of Coastal States and Other States in ABNJ
The LOSC provisions dealing with fish stocks that occur in the EEZ as well as in the adjacent high seas go beyond the requirement of "due regard" that generally controls interactions between coastal States and States carrying out activities in ABNJ. Article 116 of the LOSC, dealing with the right to fish in the high seas, provides that this right is, inter alia, subject to "the rights and duties as well as the interests of coastal States provided for, inter alia, in article 63, paragraph 2, and articles 64 to 67" of the LOSC.53 Article 66 gives primary responsibility to the State of origin of anadromous stocks, and Article 67 gives primary responsibility to the relevant coastal State in relation to catadromous stocks. Fishing directed at catadromous stocks is only allowed within the limits of the EEZ.54 Fishing directed at catadromous stocks beyond the limits of the EEZ is only allowed to avoid "economic dislocation for a State other than the State of origin".55 Articles 63(2) and 64, dealing respectively with straddling and highly migratory fish stocks, envisage, in different terms, cooperation between the coastal State(s) and States fishing on the high seas.56 Articles 63(2) and 64 have been further elaborated through Article 7 of the FSA, which deals with the compatibility of conservation and management measures established by the coastal State for the EEZ and those established for the relevant area beyond.57 Superficially, the concept of "compatibility" might seem to display similarities with that of "due regard" as elaborated in the award in Chagos. 58 In both instances, the activities of one State that (may) affect the rights and duties of another State have to be further assessed to establish how adverse effects may be avoided or limited and certain considerations that should be taken into account are listed. However, the nature of the interaction between the States involved is different. Article 7 of the FSA requires, inter alia, that the measures for straddling fish stocks and highly migratory fish stocks applicable to the high seas "do not undermine the effectiveness" of measures taken by the coastal State(s) in accordance with Article 61 of the LOSC and States have to agree on compatible measures for both areas.59 On the other hand, the requirement to pay "due regard" does not require this level of coordination -a State would in most instances be required to consult with other States, but does not need to agree with other States on what would be proper in regulating an activity60 -and entails less deference to the rights and duties of the coastal State. The concept of "adjacency" could be said to be reflected in Article 63 of the LOSC, which mandates cooperation between the coastal State and States fishing in the adjacent area.61 Otherwise, the LOSC does not refer to adjacency in the context of addressing the relationship between coastal States and States carrying out activities in ABNJ.62 The concept of "respect" that States had advanced during the PrepCom discussions does not feature in the text of the LOSC in the sense that other States in exercising their rights and fulfilling their obligations in ABNJ should respect the rights of the coastal State.63
The above overview indicates that under the LOSC the concept of "due regard" provides the general benchmark for addressing the relationship between coastal States and States carrying out activities in ABNJ. It is submitted that this also requires including this concept in the ILBI as the benchmark for dealing with the relationship between coastal States and other States. A different approach would detract from the jurisdictional framework contained in the LOSC, and would imply a departure from the understanding that the ILBI has to be fully consistent with the LOSC. The concept of "adjacency" only figures in the LOSC in the context of the regime for fisheries.64 The concept of "compatibility", which is not included in the LOSC, elaborates on the rights and obligations of States to cooperate in relation of straddling fish stocks and highly migratory fish stocks. The use of these concepts in the context of fisheries 61 It should be realized that the content of the concept as reflected in the LOSC may differ from the specific content which States may want to accord the concept in the context of the ILBI (see also above text at (n 17)). 62 Articles 64, 66 and 67, without employing the terms adjacent or adjacency, also reflect a recognition of the fact that the occurrence of fish stocks within and beyond the EEZ requires addressing the rights and interests of the coastal States by means other than the generally applicable concept of "due regard". At first sight, the designation of MPAs in ABNJ might not seem to detract from the specific regimes set up under Articles 63, 64, 66 and 67 of the LOSC, as such a designation could contribute to the ensuring the conservation of the stocks concerned and also could enhance the conservation status of the stock in the EEZ. 63 Three references to the concept of "respect" are included in Article 51, which deals with existing agreements, traditional fishing rights and existing submarine cables in archipelagic waters. In this case the requirement of "respect" is imposed on the coastal State. Article 240(c) provides that "marine scientific research shall not unjustifiably interfere with other legitimate uses of the sea compatible with this Convention and shall be duly respected in the course of such uses". Article 242(1) requires States to promote cooperation on marine scientific research "in accordance with the principle of respect for sovereignty and jurisdiction". management raises the question whether they should and can be applied equally in other contexts. However, even if this were to be the case, recourse to these concepts as a general standard could detract from the current role of "due regard" in addressing the interactions between coastal States and States carrying out activities in ABNJ under the LOSC. The latter argument applies equally to the concept of "respect", which does not figure in the LOSC at all.
The Content of the Concept of "Due Regard"
To obtain a clearer idea of the implications of the concept of "due regard", this section provides an overview of its content. Due regard and its 'functional equivalent' of "unjustifiable interference" have their origin in the work of the International Law Commission (ILC) and the 1958 United Nations Conference on the Law of the Sea (1958 Conference).65 These sources provide little information about the content of these concepts. However, two points may be noted. The ILC in its comment on Article 71 of its draft project for a law of the sea convention stressed the need to weigh the interest involved, observing that:
The case is clearly one of assessment of the relative importance of the interests involved. Interference, even if substantial, with navigation and fishing might, in some cases, be justified. On the other hand, interference even on an insignificant scale would be unjustified if unrelated to reasonably conceived requirements of exploration and exploitation of the continental shelf.66
The other point of note is that in reply to the criticism that concepts like "unjustifiable interference" were too vague, it was submitted that clarification could be achieved by judicial settlement. As was observed at the 1958 Conference by J.P.A. François, the former ILC rapporteur on the topic of the law of the sea:
Any attempt to codify international law without using such expressions will prove vain. In contentious cases, the meaning will have to be decided by an impartial authority, to which disputes regarding the interpretation of these expressions in specific cases are to be submitted.67
Although the assessment that further elaboration of these concepts in a future international agreement would be impossible at present might be overly pessimistic, no such attempt was in any case undertaken during the negotiations of the LOSC. However, the dispute settlement mechanisms included in the LOSC have resulted in a significant clarification of the concept of "due regard". In Bangladesh/Myanmar, the ITLOS observed the parties owed each other a "due regard" obligation in exercising their rights and performing their obligations in an area in which one had sovereign rights over the water column and the other over the seabed and subsoil.68 Next, the Tribunal observed that:
There are many ways in which the Parties may ensure the discharge of their obligations in this respect, including the conclusion of specific agreements or the establishment of appropriate cooperative arrangements. It is for the Parties to determine the measures that they consider appropriate for this purpose.69
This finding was confirmed by the arbitral tribunal in Bangladesh v. India, in which a similar situation of overlap existed.70 The tribunal further added that it was "confident that the Parties will act, both jointly and individually, to ensure that each is able to exercise its rights and perform its duties within this area".71 These pronouncements provide little to no guidance to the parties on how to discharge their obligations, apart from stressing their contractual freedom. Perhaps most significantly, the arbitral tribunal in Bangladesh v. India stressed that these duties are owed jointly and individually. In the absence of agreement on cooperative measures, States are still required to assess how to ensure that due regard is given to the rights and duties of the other State(s). The specific course of action that is the outcome of that assessment would, in the case of disagreement, be open to judicial settlement. Thus far, the most significant elaboration of the concept of "due regard" has been provided by the arbitral tribunal in Chagos. One of the issues before the tribunal was whether the United Kingdom, in establishing an MPA in the EEZ of the Chagos Archipelago, had given due regard to the fishing rights of Mauritius, as it was required to do under Article 56(2) of the LOSC. In assessing this question, the arbitral tribunal first pointed to the case-specific nature of "due regard", observing that the United Kingdom had "to have such regard for the rights of Mauritius as is called for by the circumstances and by the nature of those rights".72 Unsurprisingly, the tribunal did not find: this formulation [to reflect] any universal rule of conduct. The Convention does not impose a uniform obligation to avoid any impairment of Mauritius' rights; nor does it uniformly permit the United Kingdom to proceed as it wishes, merely noting such rights.73
The tribunal subsequently formulated three criteria to arrive at a proper implementation of "due regard":
• Balancing of the rights involved; • The consideration of alternative approaches; and • Assessing the need for consultation with the other State concerned.74
As the reasoning of the tribunal indicates, due regard requires informed decision-making that provides evidence that the rights that are involved are properly identified and weighed. Chagos also indicates that the decision on how to implement due regard rests on the State that is exercising its rights or performs its obligations and does not require the concurrence of the other State concerned.
During the PrepCom, the Pacific small islands developing States in particular have pointed to the specific interests of developing States, including small island developing States, and in that connection have invoked the need for proportionate burden-sharing.75 This raises the question how these concepts relate to the concept of "due regard". Paying due regard would require taking 72 Chagos (n 48) at para. 519. 73 Ibid. 74 Ibid. In respect of the last point, the tribunal observed that in most cases "at least some consultation with the rights-holding State" would have been appropriate (ibid. into account the rights and obligations of developing States and in that context seeking to avoid disproportionate burden-sharing. At the same time, the concept of "due regard", as is also evident from the discussion of Chagos, could lead to the result that these considerations are not (fully) taken into account. It may be questioned whether that provides an equitable solution to this matter. One could ask whether the Hamilton Declaration itself actually establishes an MPA. That case could be made (see, e.g., Hamilton Declaration, paras 1-3, which recognize the Sargasso Sea's "high ecological and biological significance, its cultural importance and its outstanding universal value", affirm that the guiding principle of the Declaration is the Sargasso Sea's conservation and that to that end the signatories will collaborate in pursuing conservation measures). The Declaration in any case is relevant for the present analysis because of, among others, its identification of actors relevant for its further implementation.
Regional Practice in Respect of
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by "by two or more neighbouring Parties" to the Protocol.85 The Protocol does not further define the term "neighbouring Parties", but its use in the Protocol suggests that it is intended to refer to States that are adjacent to the area of high seas concerned.86 The Pelagos Sanctuary is the only SPAMI that currently is located in part on the high seas.87 The Sanctuary has been designated and is jointly managed by France, Italy and Monaco in accordance with the Agreement on the creation of a marine mammal sanctuary in the Mediterranean concluded by these States.88 It is partly located in their waters and partly in the high seas area adjacent to these waters. 89 The Agreement provides that its parties "may invite any other interested State or international organization to accede to the […] Agreement".90
The spatial scope of application of the OSPAR Convention is the North-East Atlantic (Maritime Area) and includes extensive areas of ABNJ.91 In this connection, Article 1(a) provides that the Maritime Area includes "the sea beyond and adjacent to the territorial sea under the jurisdiction of the coastal state to the extent recognised by international law".92 In 1998, the Contracting Parties to the OSPAR Convention concluded Annex V to the Convention concerned with biodiversity.93 Annex V requires the Contracting Parties to "develop means, consistent with international law, for instituting protective, conservation, restorative or precautionary measures related to specific areas or sites or related to particular species or habitats".94
Following the adoption of Annex V, the OSPAR Contracting Parties have worked towards the designation of a network of MPAs in their maritime 85 Ibid. 86 See ibid., Articles 9(2)(b), 9(2)(c) and 9(3)(a In addition, the preamble of all six decisions recognizes that they do not prejudice the rights of coastal States over their continental shelf.104 In the case of the MPAs superjacent to the Portuguese continental shelf, the preamble adds that the procedure for designation is not intended to set a precedent for such MPAs and that future designations "will be decided on a case by case basis". decisions is likely to be explained by the differences in approach of the coastal States concerned. Portugal has designated the parts of its continental shelf concerned as MPAs, but Iceland has not.109
The Hamilton Declaration is an outcome of the work of the Sargasso Sea Alliance, which was led by the Government of Bermuda. It aims to conserve the Sargasso Sea high seas ecosystem.110 Currently, the Declaration signatories are principally from North America and the Caribbean, but the Declaration also "[e]ncourages participation by any other interested government or regional economic integration organisation in efforts to conserve the Sargasso Sea ecosystem in accordance with this Declaration".111 The area of collaboration for the Sargasso Sea is defined as the high seas and the Area as defined in Annex I to the Declaration. It excludes the EEZs of Bermuda and other adjacent coastal States,112 and the continental shelf of adjacent States that are overlain by the high seas as defined in Annex I. The preamble of the Declaration indicates that it "is not legally binding and is without prejudice to the existing legal rights and obligations of the Signatories under international law or to the competences of regional and international organisations". The focus of the Declaration is on collaboration to achieve "conservation measures for the Sargasso Sea ecosystem through existing regional and international organizations with relevant competences". 
Assessment of the Regional Practice
The regional practice on the role of coastal States in designating MPAs in ABNJ is limited in scope, implying that one should in any case be careful in drawing general conclusions. The relevant practice makes clear that it is not intended to detract from the jurisdictional framework for the oceans contained in the LOSC and customary international law. Thus, these regional frameworks do not intend to alter the existing balance of rights and obligations between coastal States and States carrying out activities in ABNJ.114 At the same time, these frameworks indicate that the current legal regime already allows for dealing with the obligations of States in relation to the establishment of MPAs in ABNJ. Further analysis of the experience in this regard could provide insights in how a future ILBI could enhance the effectiveness of these regional frameworks.
A regional approach to the designation of MPAs in ABNJ in principle implies that the coastal State(s) adjacent to the area involved will be part of the designation process. However, that does not mean that the adjacent coastal State has a different role from other participating States. In this connection, a distinction may be made between the role of different States as defined in the instruments concerned and the role of different States in practice. As regards the former point, only the SPAMI Protocol accords a special role to the coastal States that are adjacent to an area that is being considered for MPA designation. However, the case of the Mediterranean is not typical of the situation of ABNJ, which in principle are situated beyond the full suite of coastal State maritime zones that are permitted under the LOSC. Rather, once all Mediterranean coastal States have established an EEZ, any MPA that formerly might have been located in the high seas would be located in a maritime zone of one of the coastal States. The provisions of the SPAMI Protocol in all likelihood are intended to avoid the situation that the relevant coastal State(s) would be faced with the situation that there would be MPAs in their maritime zones on whose designation they had not had the final say.115 coastal States.121 The OSPAR Status Report's discussion of the designation of MPAs in ABNJ in the Maritime Area does not contain any indication that this requires the consent of a coastal State having a continental shelf beyond 200 nautical miles.122
Conclusions
The LOSC and the CBD indicate that the primary responsibility for dealing with MPAs in ABNJ rests on States under whose jurisdiction or control activities affecting biodiversity in ABNJ take place. Cooperation is the key element in this respect. These provisions do not suggest the existence of a specific competence for adjacent coastal State in dealing with MPAs in ABNJ.
Four concepts have been advanced at the PrepCom for addressing the role of coastal States and other States in the designation of MPAs in ABNJ: due regard, adjacency, compatibility, and respect for coastal State sovereignty or sovereign rights. In proposing specific concepts to the PrepCom, little to no elaboration of the implications of these concepts has thus far been provided. To further assess the implications of these concepts, the present article has considered how the LOSC and other relevant instruments have or have not relied on them in addressing the interaction between coastal States and States carrying out activities in ABNJ. The determination of existing legal relationships in negotiating an agreement that further elaborates the applicable legal framework provides a logical point of departure, as it indicates how further elaboration can be best accomplished, while building on existing frameworks. Moreover, the negotiations at the intergovernmental conference and its outcome are required to be fully consistent with the LOSC. This requirement would not be met if the ILBI would adopt an approach that does not take into account concepts contained in the LOSC or would change the legal relationship between coastal States and States carrying out activities in ABNJ as defined in the LOSC.
